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Clean Water Act § 401 Certification Conditions 

for the Reedsport OPT Wave Park 

(FERC No. 12713) 

Marine Waters off the Umpqua Basin 

Douglas County, Oregon 

 

Upon Federal Energy Regulatory Commission (FERC) issuance of a new license for the Reedsport OPT 

Wave Park (Project), Reedsport OPT Wave Park, LLC (Licensee) shall comply with the following § 401 

Certification Conditions: 

1. Water Quality Sampling 

Licensee shall collect vertical profiles of water quality in the water column as described in the Fish and 

Invertebrate Study Plan in the Reedsport OPT Wave Park Settlement Agreement, dated July 28, 2010 

(Settlement Agreement). 

 

2. Fungi or other growths 

(a) Licensee shall monitor the seabed as described in the Fish and Invertebrate Study Plan in the 

Settlement Agreement. 

(b) Licensee shall consult with the aquatics resources and water quality implementation committee as 

described in the Settlement Agreement, if biofouling debris is accumulating on the seabed.  

3. Turbidity 

Licensee shall monitor turbidity as described in the Fish and Invertebrate Study Plan in the Settlement 

Agreement. 

 

4. Biological Criteria 

(a) Licensee shall implement the Wave, Current and Sediment Transport Plan as described in the 

Settlement Agreement. 

(b) If significant shoreline changes are observed, the additional steps or monitoring must be evaluated 

through the Settlement Agreement’s adaptive management process. 

(c) Licensee shall implement the EMF effects study plan as described in the Settlement Agreement. 

(d) Licensee shall implement the acoustic emissions characterization study plan described in the 

Settlement Agreement. 

5. Oily sheens 

(a) Licensee shall hire only licensed, insured operators who have their own spill response plan.  
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(b) Licensee shall implement the Spill Prevention, Control and Countermeasures Plan (SPCC Plan) 

for this Project, as described in Appendix F to the FERC license application.  

(c) Licensee shall modify the proposed SPCC Plan to identify any hazardous fluids that would be 

used in the underwater substation pod and describe monitoring methods that would be used to 

identify any leaks of hazardous fluids.  

(d) In the event of a spill or release or threatened spill or release to state waters, Licensee shall 

implement the SPCC Plan, or other applicable contingency plan, and notify the Oregon 

Emergency Response System (OERS) at 1-800-452-0311. 

6. pH 

Licensee shall ensure that cast-in-place concrete or poured cement or grout is cured for a minimum of 

24-hours prior to contact with waters of the state. Pouring of uncured cement must be done in isolation 

from waters and with complete containment of any water contacting uncured cement. 

 

7. Toxic pollutants 

(a) Licensee shall use only Ameron’s ABC3 Antifouling paint, or . Changes to the antifouling paint 

can only be made after consultation with DEQ. 

(b) If monitoring of sediments for debris build-up underneath the PowerBuoys detects any 

accumulation of toxins that approach levels that could have an adverse effect on aquatic life, Licensee 

shall consult with the aquatic resources and water quality implementation committee on the need to 

evaluate water column and sediment concentrations of toxic pollutants from the biofouling paint. 

8. General 

(a) Implementation  

Licensee shall, before construction of the Project, provide evidence to DEQ that Licensee has received all 

required approvals.   

(b) §401 Certification Modification  

DEQ, in accordance with OAR Chapter 340, Division 48 and, as applicable, 33 USC 1341, may modify 

this Certification to add, delete, or alter Certification conditions as necessary to address:  

(1) Adverse or potentially adverse project effects on water quality or designated beneficial uses that did not 

exist or were not reasonably apparent when this § 401 Certification was issued;  

(2) TMDLs (not specifically addressed above in these § 401 Certification Conditions);  

(3) Changes in water quality standards;  

(4) Any failure of these § 401 Certification Conditions to protect water quality or designated beneficial uses 

as expected when this § 401 Certification was issued; or  

(5) Any change in the Project or its operations that was not contemplated by this § 401 Certification that 

might adversely affect water quality or designated beneficial uses.  

(c) Other Federal Permits  
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Upon applying for any federal license or permit authorizing a discharge to waters of the United States other 

than the new FERC license, Licensee shall provide DEQ written notice of such application and of any 

proposed changes or new activity requested to be authorized under the application since issuance of this § 

401 Certification. DEQ will notify Licensee and the applicable federal agency either that: (1) this § 401 

Certification is sufficient for purposes of the federal license or permit; or (2) in light of new information 

related to the water quality impacts of the activity requested to be authorized under the application, there is 

no longer reasonable assurance of compliance with state water quality standards. In the latter event, DEQ 

will consider the new information, solicit and consider public and agency comment as required by law, and 

issue a 401 certification determination for purposes of the federal license or permit. 

(d) Project Modification  

Licensee shall obtain DEQ review and approval before undertaking any change to the Project that might 

significantly affect water quality (other than project changes authorized by the new FERC license or 

required by or considered in this § 401 Certification), including changes to project structures and 

operations.  

(e) Repair and Maintenance  

Licensee shall obtain DEQ review and approval before undertaking project repair or maintenance activities 

that might significantly affect water quality (other than repair or maintenance activities authorized by the 

new FERC license required by or considered in this § 401 Certification). DEQ may, at Licensee’s request, 

provide such prior approval effective prospectively for specified repair and maintenance activities. 

(f) Inspection  

Licensee shall allow DEQ access as necessary to inspect the project area and project records required by 

these § 401 Certification Conditions and to monitor compliance with these § 401 Certification Conditions, 

upon reasonable notice and subject to applicable safety and security procedures when engaged in such 

access.  

(g) Posting  

Licensee shall post or maintain a copy of these § 401 Certification Conditions at the Reedsport OPT Wave 

Park project office.  

9. Project-Specific Fees  

In accordance with ORS 543.080, Licensee shall pay a project-specific fee for DEQ’s cost to oversee 

implementation of the conditions in this § 401Certification. The fee shall be $4000 annually (2011 dollars 

adjusted according to the formula below); made payable to “State of Oregon, Department of Environmental 

Quality” and due thirty days after the Licensee notifies US Army Corps of Engineers that Project 

construction will begin. DEQ must be copied on the notification to USACE. Payments will then be due on 

the second and third year anniversary of beginning of construction. DEQ and Licensee shall review the 

need, if any, to modify, extend, or terminate the fee, in accordance with ORS 543.080 during the third year 

following beginning of construction.   

Adjusted payment formula: 

AD = D x (CPI-U)/(CPI-U-August 2007) 

Where: 

AD = Adjusted dollar amount payable to ODEQ. 

D = Dollar amount prior to adjustment. 
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CPI-U = the most current published version of the Consumer Price Index-Urban. The CPI-U is published 

monthly by the Bureau of Labor Statistics of the federal Department of Labor. If that index ceases to be 

published, any reasonably equivalent index published by the Bureau of Economic Analysis may be 

substituted by written agreement between DEQ and Licensee. 

 


