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PROPOSED RULE CHANGES 
 
340-011-0005 
 
Definitions 

Unless otherwise defined in this division, the words and phrases used in this division 
have the same meaning given them in ORS 183.310, the rules of the Office of 
Administrative Hearings, the Model Rules or other divisions in Oregon Administrative 
Rules, Chapter 340, as context requires.  

(1) "Commission" means the Environmental Quality Commission.  

(2) "Department" means the Department of Environmental Quality.  

(3) "Director" means the director of the department or the director's authorized delegates.  

(4) " Rules of the Office of Administrative Hearings" means the Attorney General's 
Rules, OAR 137-003-0501 through 137-003-0700.  

(5) “Model Rules” or “Uniform Rules” means the Attorney General’s Uniform and 
Model Rules of Procedure, OAR Chapter 137, Division 001 (excluding OAR 137-001-
0008 through 137-001-0009), OAR Chapter 137, Division 003, and OAR Chapter 137, 
Division 004, as in effect on January 1, 2006. 

(6) "Participant" means the respondent, a person granted either party or limited party 
status in the contested case under OAR 137-003-0535, an agency participating in the 
contested case under OAR 137-003-0540, and the department.  

(7) "Respondent" means the person to whom a formal enforcement action is issued. 

(8) "Formal Enforcement Action" has the same meaning as defined in OAR 340, division 
012. 

Stat. Auth.: ORS 183.341 & 468.020 
Stats. Implemented: ORS 183.341 
Hist.: DEQ 69(Temp), f. & ef. 3-22-74; DEQ 72, f. 6-5-74, ef. 6-25-74; DEQ 78, f. 9-6-
74, ef. 9-25-74; DEQ 122, f. & ef. 9-13-76; DEQ 25-1979, f. & ef. 7-5-79; DEQ 7-1988, 
f. & cert. ef. 5-6-88; DEQ 10-1997, f. & cert. ef. 6-10-97; DEQ 3-1998, f. & cert. ef. 3-9-
98; DEQ 1-2000(Temp), f. 2-15-00, cert. ef. 2-15-00 thru 7-31-00; DEQ 9-2000, f. & 
cert. ef. 7-21-00; DEQ 10-2002, f. & cert. ef. 10-8-02; DEQ 18-2003, f. & cert. ef. 12-12-
03 

 

* * * 

Deleted: OAR 137-001-0005 through 
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340-011-0009 
 
Incorporation of Attorney General’s Uniform and Model Rules 
 
The following Attorney General’s Uniform and Model Rules of Procedure are adopted 
and incorporated into this Division, except as otherwise provided in this Chapter: OAR 
Chapter 137, Division 001 (excluding OAR 137-001-0008 through 137-001-0009), OAR 
Chapter 137, Division 003, and OAR Chapter 137, Division 004, as in effect on January 
1, 2006. 
 
* * * 

340-011-0510  

Agency Representation by Environmental Law Specialist 

(1) Environmental Law Specialists, and other department personnel as approved by the 
director, are authorized to appear on behalf of the department and commission in 
contested case hearings involving formal enforcement actions issued under OAR 340, 
division 012, and revocation, modification, or denial of licenses, permits, and 
certifications.  

(2) Environmental Law Specialists or other approved personnel may not present legal 
argument as defined under OAR 137-003-0545 on behalf of the department or 
commission in contested case hearings.  

(3) When the department determines it is necessary to consult with the Attorney General's 
office, an administrative law judge will provide a reasonable period of time for an agency 
representative to consult with the Attorney General's office and to obtain either written or 
oral legal argument, if necessary.  

Stat. Auth.: ORS 183.341, ORS 183,452 & ORS 468.020 
Stats. Implemented: ORS 183.452 
Hist.: DEQ 16-1991, f. & cert. ef. 9-30-91; DEQ 1-2000(Temp), f. 2-15-00, cert. ef. 2-15-
00 thru 7-31-00; DEQ 9-2000, f. & cert. ef. 7-21-00; Renumbered from 340-011-0103 by 
DEQ 18-2003, f. & cert. ef. 12-12-03 

340-011-0515 

Authorized Representative of Respondent other than a Natural Person in a 
Contested Case Hearing 

A corporation, partnership, limited liability company, unincorporated association, trust 
and government body may be represented by either an attorney or an authorized 
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representative in a contested case hearing before an administrative law judge or the 
commission to the extent allowed by OAR 137-003-0555. 

Stat. Auth.: ORS 183.341 & ORS 468.020 
Stats. Implemented: ORS 183.457 
Hist.: DEQ 6-2002(Temp), f. & cert. ef. 4-24-02, thru 10-21-02; DEQ 10-2002, f. & cert. 
ef. 10-8-02; Renumbered from 340-011-0106 by DEQ 18-2003, f. & cert. ef. 12-12-03 

* * *  
 
OAR 340-011-0573 
 
Proposed Orders in Contested Cases 
 
(1) Following the close of the record for a contested case hearing, the administrative law 
judge will issue a proposed order. The administrative law judge will serve the proposed 
order on each participant. A proposed contested case order must conform to the 
requirements of OAR 137-003-0645(3).   
 
(2) Within 15 days after a proposed contested case order is issued, a participant in the 
contested case hearing may file a motion requesting that the administrative law judge 
clarify or supplement a proposed order. The motion must specify why the participant 
believes that the proposed order fails to conform to the requirements of OAR 137-003-
0645(3) and recommend changes to the order. The motion must be served on the 
administrative law judge and all participants in the contested case hearing. 
 
(3) The administrative law judge may grant or deny a motion filed under section (2) of 
this rule within 15 days.  If the motion is granted, the administrative law judge may take 
the matter under advisement and reissue the proposed order unchanged or may issue an 
amended proposed order.  If the administrative law judge fails to act on the motion within 
15 days, the motion is deemed denied by operation of law.   
 
(4) The filing of a timely motion for clarification under section (2) of this rule tolls the 
period for filing a Petition for Commission Review of the proposed contested case order 
under OAR 340-011-0575.  Tolling of the period begins on the day the motion is served 
on the administrative law judge and ends on the day the motion is denied, deemed denied 
by operation of law, or the proposed order is reissued without changes.  If the 
administrative law judge issues an amended proposed order, the amended order will be 
treated as a new proposed order for purpose of the filling a timely Petition for 
Commission Review under OAR 340-011-0575. 
 
(5) The motion for clarification authorized by this rule is intended to alter the provisions 
of OAR 137-003-0655 but not to eliminate the authority of the administrative law judge 
to correct a proposed order in the manner specified in section (2) of that rule.  
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(6) A motion for clarification and any response to a motion for clarification will be part 
of the record on appeal. 
 

* * * 

340-011-0575  

Review of Proposed Orders in Contested Cases  

(1) For purposes of this rule, filing means receipt in the office of the director or other 
office of the department. 

(2) Commencement of Review by the Commission: The proposed order will become final 
unless a participant or a member of the commission files, with the commission, a Petition 
for Commission Review within 30 days of service of the proposed order. The timely 
filing of a Petition is a jurisdictional requirement and cannot be waived. Any participant 
may file a petition whether or not another participant has filed a petition. 

(3) Contents of the Petition for Commission Review. A petition must be in writing and 
need only state the participant's or a commissioner's intent that the commission review 
the proposed order. Each petition and subsequent brief must be captioned to indicate the 
participant filing the document and the type of document (for example: Respondents 
Exceptions and Brief; Department's Answer to Respondent's Exceptions and Brief). 

(4) Procedures on Review:  

(a) Exceptions and Brief: Within 30 days from the filing of a petition, the participant(s) 
filing the petition must file written exceptions and brief. The exceptions must specify 
those findings and conclusions objected to, and also include proposed alternative findings 
of fact, conclusions of law, and order with specific references to the parts of the record 
upon which the participant relies. The brief must include the arguments supporting these 
alternative findings of fact, conclusions of law and order. Failure to take an exception to a 
finding or conclusion in the brief, waives the participant's ability to later raise that 
exception. 

(b) Answering Brief: Each participant, except for the participant(s) filing that exceptions 
and brief, will have 30 days from the date of filing of the exceptions and brief under 
subsection (5)(a), in which to file an answering brief.  

(c) Reply Brief: If an answering brief is filed, the participant(s) who filed a petition will 
have 20 days from the date of filing of the answering brief under subsection (5)(b), in 
which to file a reply brief. 

(d) Briefing on Commission Invoked Review: When one or more members of the 
commission wish to review the proposed order, and no participant has timely filed a 

Deleted: (2) Following the close of the 
record for a contested case hearing, the 
administrative law judge will issue a 
proposed order.  The administrative law 
judge will serve the proposed order on 
each participant.¶

Deleted: 3

Deleted: 4

Deleted: 5



Attachment A 
Page 5 of 7 
 

Petition, the chair of the commission will promptly notify the participants of the issue 
that the commission desires the participants to brief. The participants must limit their 
briefs to those issues. The chair of the commission will also establish the schedule for 
filing of briefs. When the commission wishes to review the proposed order and a 
participant also requested review, briefing will follow the schedule set forth in 
subsections (a), (b), and (c) of this section.  

(e) Extensions: The commission or director may extend any of the time limits contained 
in section (5) of this rule. Each extension request must be in writing and filed with the 
commission before the expiration of the time limit. Any request for an extension may be 
granted or denied in whole or in part.  

(f) Dismissal: The commission may dismiss any petition, upon motion of any participant 
or on its own motion, if the participant(s) seeking review fails to timely file the 
exceptions or brief required under subsection (5)(a) of this rule. A motion to dismiss 
made by a participant must be filed within 45 days after the filing of the Petition. At the 
time of dismissal, the commission will also enter a final order upholding the proposed 
order.  

(g) Oral Argument: Following the expiration of the time allowed the participants to 
present exceptions and briefs, the matter will be scheduled for oral argument before the 
commission.  

(5) Additional Evidence: A request to present additional evidence must be submitted by 
motion and must be accompanied by a statement showing good cause for the failure to 
present the evidence to the administrative law judge. The motion must accompany the 
brief filed under subsection (5)(a) or (b) of this rule. If the commission grants the motion 
or decides on its own motion that additional evidence is necessary, the matter will be 
remanded to an administrative law judge for further proceedings.  

(6) Scope of Review: The commission may substitute its judgment for that of the 
administrative law judge in making any particular finding of fact, conclusion of law, or 
order except as limited by OAR 137-003-0655 and 137-003-0665. 

(7) Service of documents on other participants: All documents required to be filed with 
the commission under this rule must also be served upon each participant in the contested 
case hearing. Service can be completed by personal service, certified mail or regular mail.  

Stat. Auth.: ORS 183.341 & 468.020 
Stats. Implemented: ORS 183.460, 183,464 & ORS 183.470 
Hist.: DEQ 78, f. 9-6-74, ef. 9-25-74; DEQ 115, f. & ef. 7-6-76; DEQ 25-1979, f. & ef. 7-
5-79; DEQ 7-1988, f. & cert. ef. 5-6-88; DEQ 1-2000(Temp), f. 2-15-00, cert. ef. 2-15-00 
thru 7-31-00; DEQ 9-2000, f. & cert. ef. 7-21-00; Renumbered from 340-011-0132 by 
DEQ 18-2003, f. & cert. ef. 12-12-03 

* * * 
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340-200-0040 
 
State of Oregon Clean Air Act Implementation Plan 

(1) This implementation plan, consisting of Volumes 2 and 3 of the State of Oregon Air 
Quality Control Program, contains control strategies, rules and standards prepared by the 
Department of Environmental Quality and is adopted as the state implementation plan 
(SIP) of the State of Oregon pursuant to the federal Clean Air Act, 42 U.S.C.A 7401 to 
7671q.  

(2) Except as provided in section (3), revisions to the SIP will be made pursuant to the 
Commission’s rulemaking procedures in division 11 of this chapter and any other 
requirements contained in the SIP and will be submitted to the United States 
Environmental Protection Agency for approval.  The State Implementation Plan was last 
modified by the Commission onOctober 17, 2007. 

(3) Notwithstanding any other requirement contained in the SIP, the Department may:  

(a) Submit to the Environmental Protection Agency any permit condition implementing a 
rule that is part of the federally-approved SIP as a source-specific SIP revision after the 
Department has complied with the public hearings provisions of 40 CFR 51.102 (July 1, 
2002); and  

(b) Approve the standards submitted by a regional authority if the regional authority 
adopts verbatim any standard that the Commission has adopted, and submit the standards 
to EPA for approval as a SIP revision.  

NOTE: Revisions to the State of Oregon Clean Air Act Implementation Plan become 
federally enforceable upon approval by the United States Environmental Protection 
Agency. If any provision of the federally approved Implementation Plan conflicts with 
any provision adopted by the Commission, the Department shall enforce the more 
stringent provision.  

Stat. Auth.: ORS 468.020  
Stats. Implemented: ORS 468A.035  
Hist.: DEQ 35, f. 2-3-72, ef. 2-15-72; DEQ 54, f. 6-21-73, ef. 7-1-73; DEQ 19-1979, f. & 
ef. 6-25-79; DEQ 21-1979, f. & ef. 7-2-79; DEQ 22-1980, f. & ef. 9-26-80; DEQ 11-
1981, f. & ef. 3-26-81; DEQ 14-1982, f. & ef. 7-21-82; DEQ 21-1982, f. & ef. 10-27-82; 
DEQ 1-1983, f. & ef. 1-21-83; DEQ 6-1983, f. & ef. 4-18-83; DEQ 18-1984, f. & ef. 10-
16-84; DEQ 25-1984, f. & ef. 11-27-84; DEQ 3-1985, f. & ef. 2-1-85; DEQ 12-1985, f. 
& ef. 9-30-85; DEQ 5-1986, f. & ef. 2-21-86; DEQ 10-1986, f. & ef. 5-9-86; DEQ 20-
1986, f. & ef. 11-7-86; DEQ 21-1986, f. & ef. 11-7-86; DEQ 4-1987, f. & ef. 3-2-87; 
DEQ 5-1987, f. & ef. 3-2-87; DEQ 8-1987, f. & ef. 4-23-87; DEQ 21-1987, f. & ef. 12-
16-87; DEQ 31-1988, f. 12-20-88, cert. ef. 12-23-88; DEQ 2-1991, f. & cert. ef. 2-14-91; 
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DEQ 19-1991, f. & cert. ef. 11-13-91; DEQ 20-1991, f. & cert. ef. 11-13-91; DEQ 21-
1991, f. & cert. ef. 11-13-91; DEQ 22-1991, f. & cert. ef. 11-13-91; DEQ 23-1991, f. & 
cert. ef. 11-13-91; DEQ 24-1991, f. & cert. ef. 11-13-91; DEQ 25-1991, f. & cert. ef. 11-
13-91; DEQ 1-1992, f. & cert. ef. 2-4-92; DEQ 3-1992, f. & cert. ef. 2-4-92; DEQ 7-
1992, f. & cert. ef. 3-30-92; DEQ 19-1992, f. & cert. ef. 8-11-92; DEQ 20-1992, f. & 
cert. ef. 8-11-92; DEQ 25-1992, f. 10-30-92, cert. ef. 11-1-92; DEQ 26-1992, f. & cert. 
ef. 11-2-92; DEQ 27-1992, f. & cert. ef. 11-12-92; DEQ 4-1993, f. & cert. ef. 3-10-93; 
DEQ 8-1993, f. & cert. ef. 5-11-93; DEQ 12-1993, f. & cert. ef. 9-24-93; DEQ 15-1993, 
f. & cert. ef. 11-4-93; DEQ 16-1993, f. & cert. ef. 11-4-93; DEQ 17-1993, f. & cert. ef. 
11-4-93; DEQ 19-1993, f. & cert. ef. 11-4-93; DEQ 1-1994, f. & cert. ef. 1-3-94; DEQ 5-
1994, f. & cert. ef. 3-21-94; DEQ 14-1994, f. & cert. ef. 5-31-94; DEQ 15-1994, f. 6-8-
94, cert. ef. 7-1-94; DEQ 25-1994, f. & cert. ef. 11-2-94; DEQ 9-1995, f. & cert. ef. 5-1-
95; DEQ 10-1995, f. & cert. ef. 5-1-95; DEQ 14-1995, f. & cert. ef. 5-25-95; DEQ 17-
1995, f. & cert. ef. 7-12-95; DEQ 19-1995, f. & cert. ef. 9-1-95; DEQ 20-1995 (Temp), f. 
& cert. ef. 9-14-95; DEQ 8-1996(Temp), f. & cert. ef. 6-3-96; DEQ 15-1996, f. & cert. ef. 
8-14-96; DEQ 19-1996, f. & cert. ef. 9-24-96; DEQ 22-1996, f. & cert. ef. 10-22-96; 
DEQ 23-1996, f. & cert. ef. 11-4-96; DEQ 24-1996, f. & cert. ef. 11-26-96; DEQ 10-
1998, f. & cert. ef. 6-22-98; DEQ 15-1998, f. & cert. ef. 9-23-98; DEQ 16-1998, f. & 
cert. ef. 9-23-98; DEQ 17-1998, f. & cert. ef. 9-23-98; DEQ 20-1998, f. & cert. ef. 10-12-
98; DEQ 21-1998, f. & cert. ef. 10-12-98; DEQ 1-1999, f. & cert. ef. 1-25-99; DEQ 5-
1999, f. & cert. ef. 3-25-99; DEQ 6-1999, f. & cert. ef. 5-21-99; DEQ 10-1999, f. & cert. 
ef. 7-1-99; DEQ 14-1999, f. & cert. ef. 10-14-99, Renumbered from 340-020-0047; DEQ 
15-1999, f. & cert. ef. 10-22-99; DEQ 2-2000, f. 2-17-00, cert. ef. 6-ƒ1-01; DEQ 6-2000, 
f. & cert. ef. 5-22-00; DEQ 8-2000, f. & cert. ef. 6-6-00; DEQ 13-2000, f. & cert. ef. 7-
28-00; DEQ 16-2000, f. & cert. ef. 10-25-00; DEQ 17-2000, f. & cert. ef. 10-25-00; DEQ 
20-2000 f. & cert. ef. 12-15-00; DEQ 21-2000, f. & cert. ef. 12-15-00; DEQ 2-2001, f. & 
cert. ef. 2-5-01; DEQ 4-2001, f. & cert. ef. 3-27-01; DEQ 6-2001, f. 6-18-01, cert. ef. 7-
1-01; DEQ 15-2001, f. & cert. ef. 12-26-01; DEQ 16-2001, f. & cert. ef. 12-26-01; DEQ 
17-2001, f. & cert. ef. 12-28-01; DEQ 4-2002, f. & cert. ef. 3-14-02; DEQ 5-2002, f. & 
cert. ef. 5-3-02; DEQ 11-2002, f. & cert. ef. 10-8-02; DEQ 5-2003, f. & cert. ef. 2-6-03; 
DEQ 14-2003, f. & cert. ef. 10-24-03; DEQ 19-2003, f. & cert. ef. 12-12-03; DEQ 1-
2004, f. & cert. ef. 4-14-04; DEQ 10-2004, f. & cert. ef. 12-15-04; DEQ 1-2005, f. & 
cert. ef. 1-4-05; DEQ 2-2005, f. & cert. ef. 2-10-05; DEQ 4-2005, f. 5-13-05, cert. ef. 6-
1-05; DEQ 7-2005, f. & cert. ef. 7-12-05; DEQ 9-2005, f. & cert. ef. 9-9-05; DEQ 2-
2006, f. & cert. ef. 3-14-06; DEQ 4-2006, f. 3-29-06, cert. ef. 3-31-06; DEQ 3-2007, f. & 
cert. ef. 4-12-07; DEQ 4-2007, f. & cert. ef. 6-28-07 


